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IN THE SUPREME COURT OF THE STATE OF IDAHO
DOCKET #35773
STATE OF IDAHO,

Va.
LARRY J. ASHWORTH,

State of ldaho, Kenneth K. Jorgensen, Deputy Attorney General, P.O. Box 83720,
Boise, ID 83720-0010

John R. Hathaway, Aaorney at Law, P.O. Box 271, Orofino, ID 83544
TRANSCRIPT OF APPEAL
Appealed from District Court of the Second Judicial District of the State of ldaho, in
rand for the County of Cleatwater
kaonorablc+.John Bradbury, District Judge Presiding

-

Second Judicial District Court Clearwater County

late: 12/1fi1?008
rime: 09:s- . ,M

ROA Report
Case: CR-2008-0000452 Current Judge: John H Bradbury

'age 1 of 3

Defendant: Ashworth, Larry J
State of ldaho vs. Larry J Ashworth
late

Code

User

Y6/2008

NCRM

RENEE

New Case Flied - Misdemeanor

PROS

RENEE

Prosecutor assigned E. Clayne Tyler

Randall W Roblnson
Randall W. Roblnson

AFPC

RENEE

Affidavit Of Probable Cause

Randall W. Robinson

ADVl

RENEE

Idaho Code 18-8002 Advisory Form

Randall W. Robinson

HRSC

RENEE

Randall W. Robinson

HRHD

MICHELLE

ORPD

RENEE

OCPB

RENEE

Hearing Scheduled (Arraignment 05/06/2008
01:OO PM)
Hearing result for Arraignment held on
05/06/2008 01:OO PM: Hearing Held
Defendant: Ashworth, Larry J Order Appointing
Public Defender Court appointed Patricia L.
Evans
Order Of Commitment Pending Posting Of Bail

ODPC

RENEE

HRSC

RENEE

CRCO
CMlN

CHRISTY
RENEE

ARRN

RENEE

Arraignment I First Appearance

ORPD

RENEE

OCPB

RENEE

Defendant: Ashworth, Larry J Order Appointing
Public Defender Public defender John R
Hathaway
Order Of commitment Pending Posting Of Bail

HRVC

RENEE

HRSC

RENEE

REQD

CHRISTY

Hearing result for Pretrial Conference-City held on Randall W. Robinson
05/22/2008 09:30 AM: Hearing Vacated
Hearing Scheduled (Preliminary 05/13/2008
Randall W. Robinson
0l:OO PM)
Randall W. Robinson
Request For Discovery

WAVE

CHRISTY

Waiver of Speedy Preliminary Hearing

Randall W. Robinson

CONT

CHRISTY

Continued (Preliminary 06/04/2008 10:OO AM)

CHRISTY

Randall W. Robinson
Randall W. Robinson

Notice Of Hearing
Hearing result for Arraignment held on
Randall W. Robinson
06/04/2008 01:00 AM: Bound Over (after Prelim)
Order Setting Time And Place For Arraignment In Randall W. Robinson
District Court

j/8/2008

511212008

>/4/2008

j1512008
>/6/2008

BOUN

MICHELLE

ORSP

MICHELLE

HRSC

MICHELLE

CMlN

MICHELLE

MOTN

Order Determining Probable Cause After Arrest
Without Warrant
Hearing Scheduled (Pretrial Conference-City
05/22/2008 09:30 AM)
Criminal Complaint - Felony DUI
Court Minutes

...a -

Randall W. Robinson
Randall W. Robinson

Randall W. Robinson
.

Randall W. Robinson
Randall W. Robinson
Randall W. Robinson
Randall W. Robinson
Randall W. Robinson
Randall W. Robinson

Randall W. Robinson

John H. Bradbury

SUE

Hearing Scheduled (Arraignment 06/1012008
03:OO PM)
Court Minutes
Motion for preliminary hearing transcript

AFFD

SUE

Affidavit for preliminary hearing transcript

John H. Bradbury

CONT

MICHELLE

Continued (Arraignment 06/10/2008 02:30 PM)

John H. Bradbury

John H. Bradbury

John H. Bradbury

-

Date: 12/1P1')008
Time: 09:5.
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User: SUE

Second Judicial District Court Clearwater County

ROA Report
Case: CR-2008-0000452 Current Judge: John H. Bradbury
Defendant: Ashworth, Larry J

State of Idaho vs. Larry J Ashworth
3ate

Code

User

ORSP

MICHELLE

ORB0

Judae
John H. Bradbury

RENEE

Amended Order Setting Time And Place
ForArraignment in District Court.
Order Binding Over

INFO

RENEE

Information

John H. Bradbury

ORDR

SUE

John H. Bradbury

ARRN

SUE

APNG

SUE

Order for payment of preliminary hearing
transcript at public expense
Hearing result for Arraignment held on
06/10/2008 02:30 PM: Arraignment / First
Appearance
Appear & Plead Not Guilty

John H Bradbury

CMlN

SUE

Court Minutes

John H. Bradbury

HRSC

SUE

HRSC

SUE

SCHE

SUE

Hearing Scheduled (Jury Trial 10/14/2008 08:30 John H. Bradbury
AM)
Hearing Scheduled (Pretrial Conference
John H. Bradbury
09/30/2008 02:30 PM)
Scheduling Order
John H. Bradbury

MOTN

MICHELLE

Motion To Suppress

MEMO

MICHELLE

Memorandum In Support Of Motion To Suppress John H. Bradbury

NOHG

MICHELLE

Notice Of Hearing

John H. Bradbury

HRSC

MICHELLE

John H. Bradbury

HRHD

SUE

HRHD

SUE

CMlN

SUE

Hearing Scheduled (Motion to Suppress
09/30/2008 02:30 PM)
Hearing result for Motion to Suppress held on
09/3012008 02:30 PM: Hearing Held
Hearing result for Prerr~alConference held on
09/30/2008 02 30 PM Hearing Held
Court Minutes

DCHH

SUE

SUBR

BARBIE

HRVC

SUE

WAlV

SUE

HRSC

SUE

District Court Hearing Held
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
LESS THAN 100
Subpoena Returned

Randall W. Robinson

John H. Bradbury

John H. Bradbury

John H. Bradbury
John I4 Bradb~ry
John H. Bradbury
John H. Bradbury

John H. Bradbury

Hearing result for Jury Trial held on 10114/2008
08:30 AM: Hearing Vacated
Waiver Of Speedy Trial

John H. Bradbury

John H. Bradbury

SUE

Hearing Scheduled (Telephonic Scheduling
Conference 10/28/2008 02:OO PM)
Notice Of Hearing

John H. Bradbury

WITN

DIANE

State's Witness and Exhibits

John H. Bradbury

MEMO

SUE

Memorandum decision and order

John H. Bradbury

SCAN

SUE

Scanned: 10127/2008

John H. Bradbury

RDIS

SUE

State's Request For Discovery and demand for
alibi

John H. Bradbury

John H. Bradbury

-

Second Judicial District Court Clearwater County
ROA Report
Case CR-2008-0000452 Current Judge, John H. Bradbury
Defendant: Ashworth, Larry J
State of Idaho vs. Larry J Ashworth
3ate

Code

User

Judae

10/14/2008

REQP

SUE

Request For Discovery/plaintiff

John H. Bradbury

10/15/2008

APSC

SUE

Appealed To The Supreme Court

John H Bradbury

NOTA

SUE

NOTICE OF APPEAL

John H. Bradbury

HRVC

SUE

Hearing result for Telephonic Scheduling
Conference held on 10/28/2008 02:OO PM:
Hearing Vacated

John H. Bradbury
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
STATE OF IDAHO,

Vs .

)
)
)
)
)

LARRY J. ASHWORTH,

1
1

Plaintiff-Appellant,

CASE NO. CR2008-452
DOCKET #35773
CLERK'S CERTIFICATE
OF EXHIBITS

)
Defendant-Respondent, )
)

I, CARRIE BIRD, Clerk of the District County of the Second Judicial District of
the State of Idaho, in and for the County of Clearwater, do hereby certify:
That the following is a list of lodged document which are being forwarded to the
Supreme Court as Exhibits in this cause:
EXHIBITS: Judgment of Conviction
LODGED DOCUMENTS

--

IN WITNESS WHEREOF, I have hereunto set my hand and official seal this
day of December, 2008.

CARRIE BIRD
Clerk of the District Court
BY:
Deputy
CLERK'S CERTIFICATE OF EXHIBITS

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
STATE OF IDAHO,

)
)
Plaintiff-Appellant,
)
)
)
vs.
)
LARRY J. ASHWORTH,
)
)
Defendant-Respondent, )
)

CASE NO. CR2008-452
DOCKET #35773
CLERK'S CERTIFICATE

I, Sue K. Summerton, Deputy Clerk of the District Court of the Second Judicial
Uistr~ctof the State of ldaho, in and for the County of Clearwater, do hereby certify that
the above and foregoing record in the above entitled cause was compiled and bound
under my direction as, and is a true, full and correct record of the pleading and
documents under Rule 28 of the ldaho Appellate Rules.
I furiher certify that all documents lodged, including briefs, in the above entitled
cause will be duly lodged as Exhibits with the Clerk of the Supreme Court, along with
the Court Reporter's Transcript, if requested, and Clerk's Record.
IN VVITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
said Court at Orofino, Idaho this -day of December, 2008.

CARRIE BIRD,
Clerk of the District Court
By:
Deputy

CLERKS CERliFlCATE

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE C O U N N OF CLEARWATER
STATE OF IDAHO,

)
)
)
)

Plaintiff-Appellant,
vs.

CASE NO. CR2008-452
DOCKET #35773
CERTIFICATE OF SERVICE

)

j

LARRY J. ASHWORTH,

)

1

Defendant-Respondent, )

1
I, Sue K. Summerton, Deputy Clerk of the District Court of the Second Judicial
Dtstrrct of the State of Idaho, in and for the County of Clearwater, do hereby certify that
I have personally sewed or mailed, by United States mail, postage prepaid, a copy of
the Clerk's Record and Reporter's Transcript if, a transcript was requested, to each of
the parties or their Attorney of Record as follows:
Attorney General's Office
P 0 Box 8'3720
Boise, ID 83720-0010

John Hathaway
Attorney at Law
P.O. Box 271
Orofino, ID 83544

ilv WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal of the said Court this
day of December, 2008.

CARRIE BIRD
Clerk of the District Court
By:
Deputy Clerk

CERTIFICATE OF SERVICE

' 2642

CLEARWATER WNTY
d.
SHERIFF'S DEr I.
IDAHO UNIFORM CITATION
IN THE DISTRICT COURT OFTHE
2ND
JUDICIAL DISTRICT OF
THE STATE OF IDAHO. IN AND FOR THE COUNTY OF CLEARWATER
STATE OF IDAHO

07
&

'

VS.

Last Name

IPUC #

UGVWR 26001 + 016 + Persons 0Placard Hazardo&'~m'iiiiE'-6%

Home Address M u 2 6.w
2 3'73-3
Business A
d p,
#
THE UNDERSIGNED OFFICER (PARTY) HEREBY CERTIFIES AND SAYS:
I
ble grounds, and believe the above-named Defendan
DL or SS#
State
S
Height d a C
Wt.
'2
~air&y
Eyes
DOB
Yr. of Vehicle
Make
Veh. Lie.# j*,c ZY h 9 Y State
Model
L-ic
Color
RLUP
Did commit the following act@) on&
, 20 . 08
at 2 0 i L o'clock

~.M?l.~
&mh
c~~'

-

T
n

r

&

M.

/ $ - S C C/
Code Section

Vio. #2
Code

CLEARWTER

ofion

county, Idaho

Serlal #/Address

Dept

--

Witnessing Officer
Serial #/Address
Dept.
THE STATE OF IDAHO TOTHE ABOVE NAMED DEFENDANT:
You are hereby summoned to appear before the Clerk of the Magistrate's Court of the
D~strlctCourt of
CLEARWATER County,
OROFIN0
, Idaho,
COURTHOUSE
on the
day of
located at
I
o.clock
M
,20 ,
at

P.

,

0

I acknowledge rece-sand

I Dromise to amear at the tlme indicated

NOTICE: See reverse side of your copy ~O~'PE&TY and COplPLIANCE instructions.

WURT G W Y V i M T I W #4

OF

Cleawater County Sheriff Department Incident Report No.: 2008-0086
CLAYNE TYLER
Prosecuting Attorney
County of Clearwater
Post office Box 2627
Orofino, Idaho 83544
Telephone: (208) 476-561 1
Fax:
(208) 476-9710

Deputy: Lori Gilmore

i

~,

.,,,!fl~.

;i;da

t;A {

-!,.

\>: : ,

.I: j,!;

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF TI3E
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

CASE NO. CR 2008 q%

STATE OF IDAHO
Plaintiff,

PROBABLE CAUSE AFFIDAVIT
IN SUPPORT OF D M ARREST
AND/OR REFUSAL TO TAKE
TEST

Ashworth, Larry J.
Defendant
DO
SS
DL
DL State: Oregon
STATE OF IDAHO
County of Clearwater

)
) ss.
)

I, Dustin Pulley, the undersigned, being first duly sworn on oath, deposes and says that:
1. I am a peace officer employed by the Clearwater County Sheriff Department
2. The defendant was arrested on May 5,2008 at 8:16 DAM ~ P for
M the crime of driving while under
the influence of alcohol, drugs or any other intoxicating substance, pursuant to Section 18-8004 Idaho
Code. Second or more DUI offense UI the last five years?

YES NO

FELONY OMISDEMEANOR

3. Location of Occurrence: Wei~peSenior Center

AFFIDAVIT AND ORDER FOR I N l T M DETERMINATION
OF PROBABLE CAUSE AFTER ARREST WITHOUT WARRAN1

4. Identified the defendant as: Lam) 3. Ashworth
by: (check box)
C]Military ID u s t a l e ID Card u ~ t u d e nID
t Card u ~ r i v e r ' sLicense OCredit Cards
n ~ a ~ e r w ofound
rk
@verbal ID by defendant
@ Witness Jamie A I ~ D ~identified
~ss
defendant.
0Other: -

- .

5. Actual physical control established
by: (check box)
q Observation by Affiant
Observation by Officer Admission of Defendant to Dustin Pulley
q Other: __

a

Statement of Witness Jamie Allpress

6.1 believe that there is probable cause to believe the defendant committed such crime because of the
following facts andlor attached reports:
(NOTE: You must state the source of all infomation provided below. State what you observed and
what you learnedfrom someone else, identifiing that person):
PROBABLE CAUSE FOR STOP AND ARREST:
q See attached repods and supporting paperwork.
D.U.I. NOTES
Odor of alcoholic beverage
Admitted drinking alcoholic beverage
Slnxed speech
Impaired memory
Glassy/bloodshot eyes
Other: -

SORRIETY TESTS
NYes
N ~ e s
NYes
@yes
Byes

ONO Gaze Nystagmus
ONO Walk & Turn
UNO One Leg Stand
NO
NO

upass m ~ a i 1
u p a s s NFail
upass N ~ a i l

Accident Involved
Injury
Drugs Suspected
a y e s NNO
Drug Recognition Evaluation Performed D y e s
Reason Drugs are Suspected:

NO

7. Prior to testing, defendant was substantially informed of the consequences of refusal and failure of the
testls as required by Section 18-8002 and 18-8002A, Idaho Code.

IX] Defendant was tested for alcohol concentration, drugs or other intoxicating substances.
The test was performed in compliance with sections 18-8003 and 18-8004(4), Idaho Code and
the standards and methods adopted by the Department of Law Enforcement.

AI:FII)AVIT AND 0KL)EK FOR INIlWL VETfM1INATION
OF I'KOHADLE ('AIISE A F I EK ARKFST WNHOUl WAKKAN1

BAC: .274/.236/.243 by:
Breath Insttument Type:

Intoxilyzer 5000 EN Serial No. 68-013045
Alco Sensor Serial No.

Name of person administering breath test: Dustin Pulley
Blood andlor C] Urine
8.

Date Certification Expires: 0412009

Test Results Pending? 0Yes

rn No (Attached)

Defendant refused the test as follows:

9. Your Aifiant believes the Defendant would not appear without bond because:

The Defendant is !?om out of town.
The Defendant is not employed in this area.

rn A records check on the individual and ihe reply indicate the Defendant has failed to
appear on prior occasions.
Other:
By my signature and in the presence of a person authorized to administer Oaths in the State of Idaho, I
hereby solemnly swear that the information contained in this document and associated reports and
documents included herein and made a part hereof is true and correct to the best of my information and

Subscribed and sworn to before me on

-5/~/@r- '

(Date)
PERSON AUTI3ORIZED TO
ADMINISTER OATHS.
Title:

Residing at:

cxi361~
6

My Commission expires: .

AFFmAVlT AND ORDER FOR INITIAL DETERMINATION
OF PROBABLE CAUSE AFTER ARREST W H O U T WARRANT

2-a-/L/

Cleanvater County Sheriffs Departtnent
Officer Narrative
Case #0800867
On May 5,2008 at approximately 7:37pm, I was advised by Clearwater County
dispatch that an intoxicated male living in Lombard's Trailer Park fired two shots inside
his residence. Dispatch told me several neighbors hcard the shots fired and had not seen
the suspect come out of the residence. I advised dispatch I would be in route from the
intersection of French Mountain Road and Mussclshell Road in Weippe.
At approximately 7:49pm dispatch told me the original reporting party, Jaime
Allpress,watched the suspect, later found out to be Larry J. Ashworth, leave his residence
and drive to the Weippe Senior Center for his Alcoholics Anonymous Meeting. Jaime
was unsure if Larry still had a weapon. Jaime said he drove a 1984 Chevrolet pickup,
blue in wlor with license plates 6C24694. I requested Cleanvater County Detective
Mitch Jared to respond, and he notified dispatch he was in route.
At approximately 7:53pm, I notified dispatch I located the vehicle matching the
description given, and matching license plates in the parking lot of the Weippe Senior
Center. I notified dispatch I was on scene, but I would wait to make entry into the
building until Jared arrived. Jared arrived at my location at 8:02pm, and we made
knocked on the front door of the Weippe Senior Center.
Bill Barteaux, leader of the Alcoholics Anonymous Meeting, answered the door,
and immediately told Jared, "Everything is under control, we do not need your help, I can
handle this." Bill told us, "He is four sheets to the wind, and really drunk."Jared told Bill
that he needed to step aside and allow us to speak with Larry or else further action would
be taken. Bill shook his head and opened the front door, and let us inside the building.
Jared walked inside the building, identified Larry, and asked him to step outside
for investigatory reasons. Jared asked Larry if he had been drinking, and Larry said he
had been drinking. Jared asked Larry if he had any alcohol since he arrived at the Senior
Center, and he said, "No." Jared asked Lany if he drove to the Senior Center, and Larry
responded, "Yes, I did."
At this time I could smell the strong odor of an alcoholic beverage coming from
Larry's person as he spoke. I also watched him as he walked outside the building, his
balance was very unsure, and Jared helped him walk outside because his balance was
very bad. Larry's eyes were bloodshot and glossy, and his speech was slurred.
Jared told Larry I would be conducting Standardized Field Sobriety Test's
(FST's) on him to detennine his ability to operate a motor vehicle. I first had Larry
remove his hat, and his glasses.
The first test I conducted was the Horizontal Gaze Nystagmus. Larry advised he
could see the tip of my finger used as a stimulus, and he understood the instructions. I
determined Larry's pupils were equal, and his eyes tracked equally. Continuing with the
evaluation, I observed lack of smooth pursuit, onset of nystagmus prior to 45 degrees,

Cleanvater County Sheriffs Department
Offrcer Narrative
Case #0800867
and distinct and sustained nystagmus at maximum deviation in both eyes. I did observe
vertical nystagmus as well.
The next test I conducted was the Walk and Turn. I explained the insbuctions to
Larry and asked if he understood. He responded, "Yes, I do." Larry started the test too
soon, he missed heel to toe, and he made an improper turn, and started counting at 2, and
ended at 10 during this test. During the first nine steps Larry did not speak out loud, he
whispered very quietly. Larry was told to speak louder so 1 knew how many steps he had
taken. Larry also, had his arms out to his sides for balance during the test, when he was
told not to.
The third test I conducted was the One Leg Stand. I explained the instructions to
Larry, and asked him if he understood the instructions. Lany responded, "Yes, I do
understand." Larry told me he would not be able to perform this test, I asked him to try
the test, and he told me he would not do the test. I decided to move on to one more test.
The last test I conducted was have Larry count out loud from the number 10 up to
the number 20, and then back down to the number 15. I asked Larry if he understood the
instructions and would be able to complete this test, and he told me, "Yes, I do." I told
Larry to begin the test. Larry started at the number one, counted up to 20, and then
counted back down to the number 10.

I told Larry at this time I believe he is under the influence of an intoxicating
substance pursuant to Idaho Code 18-8004.1 placed Larry in hand restraints, checked for
tightness, and double-locked the restraints. I conducted a pat down of Larry's outer
clothing for contraband, and nothing was found. I then escorted Larry to my patrol
vehicle which was parked about 70-80 yards away from the Weippe Senior Center for
safety reasons. While I was escorting Larry he told Jared, "Just wait until I am not in
these cuffs, I am going to whip your ass. You are an asshole." Jared asked Larry if that
was a threat, and he responded, "No it's not a threat, I am just going to whip your ass." I
placed Larry in the back of my patrol vehicle, and notified dispatch I had one adult male
in custody.
Jared remained at the Weippe Senior Center to collect statements from Bill
Barteaux, Jaime Allpress, and any other witnesses who either made contact with Larry or
saw him drive his vehicle from his residence to the Weippe Senior Center. I cleared from
the scene, notified dispatch I was in route to the jail, and gave my beginning mileage.

I arrived at the Cleanvater County Jail, escorted Larry to a holding cell, where his
restraints were removed, and he was placed in the interview room. I asked the jail staff on
duty to start a 15 minute watch while I read Larry his ALS and Evidentiary testing form
pursuant to Idaho Code 18-8002 and 18-8002A.
I read Larry his ALS and Evidentiary Testing form, asked if he had any questions,
and if he understood everything I just read to him. Larry responded, "I understand all of

Clearwater County Sheriffs Department
Officer Narrative
Case #0800867
that, and I am not guilty." I told Larry I would be collecting a breath sample from him to
determine his blood alcohol content (BAC).
Larry's speech was becoming more and more slurred, and the odor of an alcoholic
substance was also becoming stronger. I told Larry I would he reading him is Miranda
Rights, for his benefit. and he started to become loud and arrogant. He told me, " I am not
going to accept that. You should have done that when you arrested me in Weippe. That is
wrong; I am not going to accept that! You are an asshole!" While I read him his rights he
continued to interrupt me, so I told him to be quiet until I was finished, then he could ask
me any questions he had. I finished the Miranda rights, he told me he was a not going to
accept the Miranda, but I reminded him I had not conducted an interview or interrogation,
and was not going to until he finished his breath sample.

I told Larry to please be quiet, and allow me to read him his rights for my
recorded audio, and he sat there across the table while I read his Miranda Rights a second
time. I asked him if he understood his rights, he said, "I do, but you guys need to
understand your rights."
I asked Larry to tell me about the gun he fired earlier, he said he had not fired a
gun, and in fact he did not own a gun. I told Larry I found ten unused .40 caliber shells in
his front right pocket during the pat down in the jail, and he said they were not his. I
asked him if he had any guns at all in his house. Larry told me he did not own any
weapons. I told Larry Bill Barteaux, leader of his Alcoholic Anonymous Meeting, had
already told me he had guns in his house. Larry said he wanted to speak to his lawyer
about that. I told him I would respect those wishes, escorted him to the breath sample
machine because the 15 minute waiting period was complete.
I entered all of the needed information into the machine, had Larry provide three
breath samples, and the results were ,2741.2361.243.1 told Larry I am charging him with
Excessive Driving under the Influence pursuant to Idaho Code 18-8004C. Larry was
turned over to the jail staff where he was booked and processed into the jail. No further
contact was made with Larry at this time.
Detective Jared called the Sheriffs Office to advise me there were four to six
witnesses as well as some children who witnessed Larry leave his residence and drive
away. Jared told me he would be picking up their written statements in the morning on
his way back down to Orofino. Jared also told me he found a handgun on the table of
Larry's residence, and took the handgun in his possession for safe keeping. Kefer to
Jared's report for fbrther information.
End of Report.

Clearwater County Sheriff's Department
Officer Narrative
Case #0800867
CASE OFFICER NAME: Dustin Pulley #2019

DATE: May 5,2008
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idaho Driver's License Number
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2

I have reasonable grounds to believe that you were driving or were in physical control of a motor vehicle
other intoxicating substances.
;,.>,.. ! ...
"
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own choosing.
'
.............. ..-,.
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You do not have the right to talk to a lawyer before taking any evidentiary rests Lo determine the alcohol cq$Gen&ion or presence of dmgs or other
. . ,.
intoxicating substances in your body.
If you refuse to take or complete any of the offered tests pursuant to Section 18-8002, ldaho Code: ' . ,:.
,
A. You are subject to a civil penalty of two hundred fifty dollars ($250).
:

:-

3.
4.

*.-.

. .-

B. Your Idaho driver's license or permit will be seized if you have it in your possession, and if it is curren$.and valid you will be issued a temporary
permit. NOn-mident licenses will not bcseized and will be valid in Idaho for thirty (30) days from the service of this notice of suspension unkss
modified or restricted by the court, provided the license is valid in the issuing state. If you were operating a commercial motor vehicle, any
temporary permit issued will not provide commercial driving privileges of any kind.
......

:

5.

....... ,

C. You have a right to submit a written request within seven (7) days to the Magistrate Court of: ' < :.'' '
County for a hearing to show cause
why you refused to submit to or complete evidentiary testing and why your driver's license should not be suspended.
1) Ii)oll Ju nut I , ' ~ I I : \ ~ .I 11i.ir1n~
01do not przvnll .XItlw Ih\.:titnp. lhe i , , o l l !r 111 mst:~m11:; cis il {I-ni~lty
dztd ! O U ~IICCII\P 51 111 lhc \u>p?nd2J~vith
111, Jrn I I I ~i)r~v~le:e\1;)t 1)11e I 11 )C:II i f 1111sI \ VGLK f i i b t lii.u,al: .$nJijro 12)) c a ~ s~ i t l l ~
15 s!,,UT ,c<oi~d
~.l'us.ila illnr, I C ~ I( l 0 1 ye:^,
:~hralt~tr.ly
If you take and fail the evidentiary test(s) pursuant to Section 18-X002A. ldaho Code:
'

''

'

A. Your ldaho driver's license or pennit will be seized if you have it in your possession, and if it is current and valid you will be issued a temporary
permit. Noh-resident licellses will not be sei2.d and shall be valid in Idaho for thirry (30) days from the service of this notice of sosl?ension,
provided the license is vaiid in the issuing stale. If you were operating a comn~ercialmotor vehicle, any temporary permit issued will not provide
commercial drivingprivileges of any kind.
B. I will serve you with this NkPTfCE OF SUSPENSION that becomes effective thirty days from the date of service on this N O T K E , suspending
your driver's license or privileges. If this is your first failure of a11evidentiary test your driver's license or driving privileges will be suspended for
ninety (90) days, with absolutely no driving privileges during the first thirty (30) days. You may request restricted drivingprivileges for the.
remaining sixty-(60) days of the suspension. Restricted driving privileges will not allow you to operate a commercial motor vehicle. If this is not
your first failure of an evidentiary test within the last f ~ v e( 5 )years, your driver's license or driving privileges mill be suspended for one ( I ) year
with absolutely no driving privileges of any kind during that period.
C. You have the right to an administrative Ilearing on the suspension before the IDAHO TRANSPORTATION DEPARTMENT to show cause why
you failed the evidentiary test and why your driver's license should not be sus ended. The re ueu must be made in writing and be received by the
department within seven (7) calendar days from the date of service of this C ~ ' O ~ OF
C ES V S ~ E ~ S P O You
N . also have the right to judicial review
of the Hearing Officer's decision.

THIS SUSPENSION FOR FABLURE OR REFUSAL OF THE EVtBENTIWWY TEST@) IS SEP!sRWTISE
FROM ANY OTHER StJSPENSXOW ORDERED R'V TKKR COKJRT.
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S1'Evidentiary Test Failure: $18 8002A

63 Refusal: (or,~znalc~ytowurt)$l8 0 UrineIBlood Analysis Pending:
8002

This Section Provides Temporary Driving Privileges.

PI~-XCOZA

(If t h e driver w a s operating a commercial vehicle, t h i s permit will not provide commercial driving.privileges
.
. of a n y kind.)
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,emit Issued?
@$'Yes
No
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License Surrendered?
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. .
L permif;was not issued'becaude the license was: 8B sumended
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1800
INTOXILYZER - ALCOHOL ANALYZER
MODEL 5000EN
SN 68-013045
05/05/2008
SOLUTION LOT NO. 0000007801
SUB NAME
ARRY,J
SUB DOB
O.L.N.=ID/
OPER NAME=PULLEY,DUSTIN,O
ARREST AGENCY=1800
TEST
BrAC
TIME
AIR BLANK
.OOO
21:19 PDT
INTERNAL STANDARDS
PASSED
21:20 PDT
.OOO
21:20 PDT
AIR BLANK
SIMULATOR TEMPERATURE IN RANGE.
SIM CHK #0012
.082
21:20 PDT
ACCEPTABLE
.OOO
21:21 PDT
AIR BLANK
SUBJECT TEST
.274
21:21 PDT
AIR BLANK
.OOO
21:21 PDT
SUBJECT TEST
.236
21:22 PDT
.OOO
21:22 PDT
AIR BLANK
.243
21:23 PDT
SUBJECT TEST
.OOO
21:23 PDT
AIR BLANK

'21.:acs
TIME FIRST OBSERVED
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER:;, . ., . ,:,-,,-,,;.
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\
STATE OF IDAHO, Plaintiff,

I

.

~

; [! !.,

:

,;

Case No.

The Court having made the determinationthat the defendant is financially unabletoobtaincounsel;
IT IS ORDERED tha

Is appointe
Dated this

Magistrate

\

Present Status
Bail Set at
PreliminaryHearing Set for
Coy of complaint attached.

Copy to:

8.
&Defense Attorney
aProsecutor
i

@Defendant

*?.gl/t$<.iqj
i

o'clock.

!

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRlCT OF

I

STATE OF IDAHO,
Plaintiff,

vs.

I

m&qs(sc

Case No.
ORDER OF COMMITMENT
PENDING POSTING OF BAIL

Defendant.

The above named defendant having been heretofore arraigned on the charge shown in the
'le herein and having been brought before this court for arraignment for
and fixing of bail;
NOW THEREFORE, the defendant is hereby remanded to the custody of the Sheriff of
Clearwater County pending h i s l k posting bail in the amount of $
RELEASE is also conditioned upon defendant violating no criminal laws, nor having any
contact with the alleged victim(s) or other witnesses during defendant's release, upon the following
additional restrictions:

DATED this.-day

of

7~df

,&

Judge

ORDER OF COMMITMENT
PENDING POSTING OF BAIL

DIST~ ~C$,@@~~E
(.,>

n\r THE DISTRICT COURT OF THE SECOND JUDICIAL,

:..
-,-: .,:. . . ,~ .;.
:. ., n.: %,.,

w r

.

.

: ~;:;.;s;rr
i

;!!,

. .(;i::,'iiTY
_ .: . .
, ;" :" . .

STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
CASE NO, CR 2008. "%ihjii,~i -.b 13'

STATE OF IDAHO

w

Plaintiff,
VS.

e

2: 1 7

&$.:g.2~2

ORDER DETERMINING PEOEABL
CAUSE AFTER ARREST WITHOUT
WARRANT
li

Ashworth, Larry J.

DOB
SS#
Defendant

the court finds
h a d e b a b ? c a p to arre; the defendant on
2
0 for th~$rtme(s)
~
of

without first obtaining a warrant for the arrest of the defendant. The court finds there is probable
cause to believe that said crime(s) was 1 were committed and that the defendant committed it /
them.

k~

Bail is hereby set at $
@V@
. The defendant, unless released by the court on his 1
her own recognizance, is iemanded to the custody of the Clearwater County Sheriffs until such
bond is posted.
Other findings or orders:

AFFI1)AVll' ANI) OKDtlK FOR IVIl'lAL DETEKAILUATION
O F PKOIIABLE CrZliSF AlrlEK I\KKIlSI WITHOUT WAKRAN.1

f@,

STATE OF IDAHO
CITY OF

I

( ) COURTTRI
( ) JURY TRIAL
( ) CONTNANGE
: -----L

7

:;,

.

NOTICE IS HEREBY GIVEN TO THE ABOVE DEFENDANT that

%
!f?,

( ) COURTTRIAL

PRE-TRIAL

( )JURYTRIAL

.B

0 .& .M. on the =-day

before the Court has been set for the charge against you at
2 0
(

)

a',

of

in the courtroom of the above Court.

THIS CHARGE IS AN INFRACTION - YOU ARE HEREBY NOTIFIED that if you
do not appear in court at said time and place for
( ) PRE-TRIAL

( ) COURTTRIAL

judgement will be entered against you for the infraction violation and for the penalty in the
sum of $
,and a copy of the judgement will be forwarded to the Department of
Transportation which may count as driver violation points against you. IF YOU THEREAFTER FAIL TO PAY THE PENALTY, YOUR DRIVER'S LICENSE MAY ALSO BE
SUSPENDED.
(

THIS CHARGE IS A MISDEMEANOR - YOU ARE HEREBY NOTIFIED that if you do
not appear in court at said time and place for
(

&%PRE-TRIAL

(

)COURTTRIAL

(

)JURY TRIAL

'\

any bond posted may be forfeited by the Court and a warrant may be issued for your arrest
without further notice.
You are required to be personally present at that time, with your comsel if you have one.
You are further notified that no plea bargaining will be allowed after the conclusion of the
pre-trial hearing. Any request for pre-trial continuance must be made three days prior to the date of
hearing excluding week nds and holidays.
( e i n g Attorney
( Personally delivered to the defendant this date.
( ) ailed to the defendanudefendant's counsel this date.
Mailing Address:

DATED this

A

day of

, 2 0 6 8

CLERK OR JUDGE

%@$'&I
4

!

*;b...

E. CLAYNE TYLER ISBN: 32%
Prosecuting Attorney
Clearwater County
Post Office Box 2627
Orofino, Idaho 83544-2627
Telephone: (208) 476-561 1
Deputy: Lori M. Gilmore ISBN: 5877
6

IN TI-IE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
TI% STATE OF IDAHO, IN AND FOR T E COUNTY OF CLEARWATER

7

STATE OF IDAHO,

) CASE NO. CR2008-452

Plaintiff,

3

) CRIMINAL COMPLAINT

?

3

vs.

L

LAR
DOB:
SSN:

?

l,

166

J

%

1

1

PERSONALLY APPEARED before me this

1

7

i1
1

Defendant.

3

j

ORTH,

1I

J W ~

~

day of

n:y

,2008,

,Clearwater County Sheriff's Office, who, being

first duly sworn on oath, complains and says:

OPERATING A MOTOR VEHICLE WHILE UNDER THE LNFLUENCE OF
ALCOHOL, EXCESSIVE ALCOHOL CONCENTRATION
Felony, LC. 18-8004C

&

That the Defendant, LARRY J. ASHWORTH, on or about the 5" day of May,
2008, in the County of Clearwater, State of Idaho, did drive andlor was in actual
physical control of a motor vehicle, to-wit: a 1984 Blue Chevy Truck, at or about 115
1" Avenue West, Weippe, Idaho, while under the influence of alcohol with an alcohol
concentration of .20 or more, to-wit: .274/.236/.243 as shown by an analysis of his
breath and who previously has been found guilty of or has pled guilty to one or more
violations of LC. $18-8004 in which the person has had an alcohol concentration of
.20 or more within five years, to-wit: State of Idaho vs. Larry Ashworth, Clearwater
County Case No. CR2004-402.

All of which is contrary to LC. § 18-8004C and against the peace and dignity of
the State of Idaho.

CRIMINAL COMPLAINT

000015

before me this @day

MAGISTRATE

0
:

fl?~

,2008.

1fN THE D1STRfC-6 . JURT OF THE SECOND JCIDICIAL DISTRICT OF

1

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
CT OF COURT RECOR
T COURT DOCKET NO.

I

I.C. Sec.
Ord. No.

w

DISPOSITION BY COURT

COMPLAINT AND WARRANT
a?
Complaint filed @UniformTraffic Ticket and Complaint No.
\@
Signed by
-of
the 0State 0 County $city 0

'A

.

. .

.

Verified C

as complaining witness before

Defendant posted bail 0 in cash 0 by Surety Bond No.
other
in the amount of $

---_

-_-

:ikkg
..

.-

':. &@-8

TAPE:
FOOT1TIME:

.

-

1

--

.

issued by

Defendant failed to appear as directed in the Summons. The above bail was folieited and the amount $72.50 applied to costs and the
balance to fine.
Defendant was advised of the nature of the charge and his rights as shown below. He signed a plea of guilty and consented that the
above bail may be applied to payment of fine and costs in the event of his failure to appear as directed in the summons. He failed to
appear. The plea of guilty was accepted, judgment was entered and the bond applied $72.50 to msts and the balance to fine
Defendant failed to appear as directed in the summons; a verified compiainl was filed and the court issued a warrant for the arrest of
defendant. Bond $
endorsed on Warrant. Warrant returned
Served by
APPEARANCE BEFORE MAGISTRATE
Defendant appeared before Magistrate Randall W. Robinson and was informed of the statutory penalty prescribed by statute for the
offense charged; of his right to have a continuance to engage counselor, if an appropriate case. to have counsel appointed: to remain
silent: to bail; to subpoena process at the court's expense: to testify or not testify at any trial or hearing; to trial by court or juiy: and to
appeal: and that a plea of guilty constitutes a waiver of the rights enumerated and further amounts to a consent to the entry of a
judgment of conviction which then becomes a permanent part of the defendant's record in this state or the state of his residence.
Rights -Tape:
@@~f57-/
Footmme: z>.'L%Z pr;
BAIL OF DEFENDANT
Court ordered bail fixed in the amount of $
Defendant posted bail 0in cash 0 by Surely Bond No.

Other

in the amount of $

Court ordered defendant 0 released on his own recognizance. Cl committed to jail until bail is posted.
Court ordered bail in the amount of $
exonerated and refunded to the defendant.
FURTHER PROCEEDINGS BEFORE MAGISTRATE
Defendant requested a continuance before entering a plea; Court ordered matter continued to the
day of
. 2 0 . at o'clock ___ M,and ordered defendant to then appear to enters plea.
Defendant entered aplea of 0 Guilty O Not Guilty to the offense charged and in open court U waived 3 requested trial by jury

4

a

Appearance made Jn person 0 in writing bygdefendant
a Plea of CI Guilty Not Guilty and in open court 0 waived trial by jury. 0 requested trial by jury.
5!72
, 20
at#
Pretrial of case set for
Pretrial held, 0 change plea. 0 reduce charge

-

on behalf of defendant and entered

m.

Defendant entered
Other Proceedings

-

P

--

Afine of $ including costs of $72.50 was assessed against defendant and \paid by Receipt No..
this
day of
2 0 -.

'

Dismissed. Reason

I,the undersigned Clerk of the District Court, hereby certify that the foregoing is an accurate account of the proceedings of the
all sums o! money paid by defendant are hereby rerA$'edto the Clerk of the District Court in Clearwater County. Idaho, this

ve entitled matter and that
day

Deputy

I

IN THE DISTRICT CbdRT OF THE SECOND JUDICIAL DI'STRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
.

'

i.;l-t:z!<.[];$;;:;,;: , ; q G g

STATE OF IDAHO, Plaintiff,

1

Case No.

ORDER APP.O(NTED
..:
!',..

.,,.,,

Defendant.

@j .%&
A.

.,

The Court having made the determinationthat the defendant is financially unable to obtain counsel;

said defendant.
Dated this

day of

\:/TO [)gf)
n

-at
Coy of Complaint attached.

Copy to:
r$;Court
q ~ e f e n s Attorney
e
[$rerosecutor

-;(

o'clock.

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DIST
O F IDAHO, IN AND FOR THE COUNTY O F CLEARWATER, MG.G$$'?'$IAFE.DIXISION
!.a,
i , > ~ f - < ) !...I
,,/: .%!..
:-

\,

I

STATE OF IDAHO,
Plaintiff,

,

c,

kL,d4

&& JSA

Case No. .
ORDER OF COMMITMENT
PENDING POSTING OF BAIL

Defendant.

The above named defendant having been heretofore arraigned on the charge shown
in the
.mI
complaint on file herein and having been brought before this court for arraignment for
and fixing of bail;
NOW THEREFORE, the defendant is hereby remanded to the custody of the Sheriff of
Clearwater County pending hidher posting bail in the amount of $ tfi,/;)i?>fj
RELEASE is also conditioned upon defendant violating no criminal laws, nor having any

Judge

ORDER OF COMMITMENT
PENDING POSTING OF BAIL

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT.^^^@^. STATE;I!,>.,
OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATE.~?;, ;.,IF~~~L~I:':
.>...,...
,.

> ,

. .

.,.,;

. . .

STATE OF IDAHO
Plaintiff,

Defendant.

ove entitled case now p nding before this Court be set
on

for

kdi.5.

the

'i

Y " ~day o f

i

in the courtroom of the above entitled C o u y n he City of
'
Orofino, County of Clearwater, State of Idaho, and that the Defendant be in Court at that time.

20

FAILURE OF THE DEFENDANT TO APPEAR at the above time and place may result in his bond,
if any he has posted, being forfeited and a bench warrant being issued.
I

Dated this -

day of

,,nd

.

Magistrate

Copy Delivered to Court
Copy Delivered to Attorney
Copy Delivered to Prose
Lk~~efendant

May 12 08 09:17a
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2084350100
20847

JOHN R HATWAWAY
Anomey at Law
P.O. Box271
.
Omfino, Idaho 83544
(208)476-91 10
Fax 208-476-5053
ISB # 365 1

P.1

353

P. 1
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Ih' THE DISTRICT COURT OF THE SECOXD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLIlARWATER
STATE OF ID.4HO

1

-

CASE NO. CR 08 452

)

Plaintiff,

1
)

vs.

LARRY J. ASWORTH,

1
1

WAlVER OF SPEEDY PRELlMNARY
HEARTNO

1

)

Defendant

1

COMES NOW, the Defendant, LARRY J. ASHWORTH, by and through his
attorney, John R. Hathaway, and enters the follow.ing Waiver of Speedy Preiiminary

Hearing to June 1,2008 at 10:00 a.m.
The Defendant hereby acknowledges:
A.

That his right to a preliminary hearing, at which the Stale of Idaho must

present witnesses and evidence to esablish that ir is mow likely than not that the crime
charged wrii commiited and that the Defendant committed said crime,has been explained
by his attorney, and that he would have the opportunity to confront and cross-examine

said witnesses. That he has a right to said prelimhay within 14 days of his initial

appearance before the Court if in custody, or 21 days of his initial appearance before the
Court if not in custody

B.

That he is aware of the nature and consequencesof the crime charged.

-

WAIVZROF SPEEDY PRELIMINARY HEARiNG 1

~..

May12 08. p 1 7 a . CLEARWATER HIGHWAY DlSTRl
ria
l c cuue ti: J1Hf-l
H R T ' WAY LRW O F F I C E
-.-

.

,-'

2084350100
20847

053

C.

That his right to a speedy preliminary hearing is a valuable right.

D.

That no undue pressure has been put on him to enter this waiver.

E.

That he is entering thjs waiver with the advice of counsel, and that he is

satisfied with the advice received.

P.

That as a result of the above, his waiver of speedy preliminary heating is

entered b n i n g l y , intelligently, and voluntarily with fuU knowledge of the name and
value of the rights being waived.

That he is not waiving his right to a preliminary hearing, and is only waiving his
right to a hearing within the prescribed days of his initial appmance which was May 8,

2008.

DATED tkis

day of my:2008.

-

WAIVER OF SPEEDY PR6LlMINARY HEARINO 2

CERTIFICATE OF MAILING

I hereby certify that a full, true and correct copy of the foregoing instrument was
faxed, hand-delivered or mailed, postage prepaid, this

Lori Gilmore
Prosecuting Attorney
Clearwater County
Orofino, Idaho 83544

/vday of May, 2008.

___ faxed

-7
~nperson

WAIVER OF SPEEDY PRELIMINARY HEAIUNG - 3

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWAT
MAGISTRATE DIVISION
STATE OF IDAHO,
Plaintiff,

..
Defendant.

)
)
)
)
)
)
)
)
)

a\~w$.-! 3.( 5.

T~WNSCRIPTOF'PROCEE~NGS
ABSTRACT OF COURT RECORDAN

RE7'

, .,..
. ,. .

'.

'

,
,

: ,.
!:' 3
4

,

DISTRICT COURT DOCKET NO. CR
,

...

ISPOSITION BY COURT

of Ule Idaho Code, that being the uime of

SummonsMarrant'~f
arrest returned and served by

f

Defendant appeared in lcourt
Gi -J

TapdDisk:
C

$-Complaint

h+&?-\

was read to defendant by the Magistrate; defendant was advised of his right to counsel either of his own

choosing or that one would be providedfor him If he did not have the funds to obtain one. -Defendant

FooVTime:

waived right to

counsel,
requested counsel be appointed and signed an affidavit showing that he could not employ counsel.
court denied Public Defender.

&q\

appointed orcash.
), or-

in the sum o f ~ 6 . 1 f l

other
, Receipt No.

-Defendant released on his own recognizance.

retained by defenda

1
surety (Bonding Co.

i37gqJ

-Committed

to custody of sheriff.

No Contact Order issued for:

bs&f

Defendant was d v i w d of his right to and the p u p s w of a prelimina.

COURT MINUTES

1 of 2

hearing: of his right to t * i n me i r g e befo~ea jury

Defendant failed to appear for preliminaly hearing and bond ordered forfeited. -Bench
Preliminary hearing &held
or

or-

&electronic recorder. TapeIDisk: C n 2 9 @ /

FooVTime:

Warrant issued, bond set at -

waived. Proceedings reported by -Court Repo er
FooVTime:

; TapeIDisk: C

ID: 3 9,a,d f , p e$.% W
FooVTime:

rn and testified for State were:

Defendant called no witnesses

g;

or witnesses sworn and testified for defendant were

Matter taken under advisement -Bond

continued or

Court found that there was probable cause to hold defendant for triai.
Id for trial in the District Court on the charge of

&~rraiynmentset for the &>ay

B f n-

of

-Court found that there was not probable cause@ hold defendant for trial. Case dismissed.
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I,the undersigned, deputy clerk of the District Court, hereby certify that the foregoing is a true copy of the abstract of record, transcript of
proceedings and docket of

District Court Magistrate, showing all proceedings in the abov
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Clerk of the District Court
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Plaintiff,
I

Defendant.

I

)

HAT the above entitled case now pending before this Court be set

for

o

.

the

u
20

, at the hour of

)&day of
U

in the courtroom of the above entitled Court in the City of

Orofino, County of Clearwater, State of Idaho, and that the Defendant be in Court at that time.
FAILURE OF THE DEFENDANT TO APPEAR at the above time and place may result in his bond,
if any he has posted, being forfeited and a bench warrant being issued.

Dated this
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day of

Copy Delivered to Court
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Copy Delivered to ~roseckt
KDefendant
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IN THE DISTRICT COURT'OF THE SECOND JUDICIAL DISTRICT 0
OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER-.,
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STATE OF IDAHO
Plaintiff.
VS
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.
Defendant.

IT IS HEREBY ORDERED THAT the above entitled case now pending before this Court be set
for

on

, at the hour of

20

G'.30 4 f f I

the

day of

in the courtroom of the above entitled

a

Orofino, County of Clearwater, State of Idaho, and that the Defendant be in Court at that time.
FAILURE OF THE DEFENDANT TO APPEAR at the above time and place may result in his bond,
if any he has posted, being forfeited and a bench warrant being issued.
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JOHN R. HATHAWAY
Attorney at Law
P.O. Box 271
Orofino, Idaho 83544
(208) 476-91 10
Fax 208-476-5053
ISB #3651
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STATE OF IDAHO

VS.
LARRY J. ASHWORTI-I,
Defendant.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

Plaintiff,

0.

<'!

1

1
1
1
1

CASE NO. CR 08 - 452
MOTION FOR PREPARATION OF
PRELIMINARY HEARING TRANSCRIPT
AT PUBLIC EXPENSE

1

COMES NOW, John R. Hathaway, Court appointed counsel for the indigent
Defendant above-named, and inoves this Court for an Order requiring the Clerk of this
Court, or any party the Clerk may so designate, to prepare, at public expense, a transcript
of the Preliminary Hearing Proceedings held herein on June 4,2008.
This Motion is based on the records and pleadings on file herein and especially
the affidavit of indigence of the Defendant previously filed with the Court
DATED this sthday of June, 2008.

MOTION FOR PREPARATION OF PRELIMINARY
HEARING TRANSCRIPT AT PUBLIC EXPENSE - 1

.. .

~,,-

::
.?

CERTIFICATE OF MAILING

I hereby certi@ that a full, true and correct copy of the foregoing instrument was
faxed, hand delivered or mailed, postage prepaid, this 51h day of June, 2008, at Orofino,
Idaho to the following person:

E. Clayne Tyler
Prosecuting Attorney
County of Clearwater
Orofino, Idaho 83544

<
ndhab
b

y mail
y fax

JO,

MO'l lOK FOR I'REI'AKA'TION GI.' PRELIMINARY
t3EARIN(i 'I'I1ANSCKII'l' AI' 1'UBI.IC EXPENSE - 2

R. I-IAT AWAY

JOHN R. HATHAWAY
Attorney at Law
P.O. Box 271
Orofino, Idaho 83544
Phone 208-476-91 10
Fax 208-476-5053
ISB #365 1
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

f
f

STATE OF IDAHO,

1

Plaintiff,

)

f
f
f
f
1

VS.
LARRY J. ASHWORTH,
Defendant.

STATE OF IDAHO

CASE NO. CR 08 - 452
AFFIDAVIT OF COUNCIL
FOR PREPAPdTION OF
PRELIMINARY HEARrNG
TRANSCRIPT AT PUBLIC
EXPENSE

f
) ss.

County of Clearwater

f

JOHN R. I-IATHAWAY, and after being first duly sworn on oath, deposes and
says:
1. That I am the attorney for the above-named Defendant and was appointed on
May 8, 2008, to represent said Defendant as a result of an Affidavit of Indigence of
Defendant filed with the Court.
2. That Defendant is charged with a felony.
3. Due lo the fact that the DeCendant is charged by Information with a feiony
resulting from evidence presented at a Preliminary Hearing held on June 4, 2008, it is
necessary and essential that said evidence and proceedings be made available for the
defense of the allegations contained in the Information.

4. Thereforc, Defendant moves the Court issue an Order for preparation of a
transcript of the above referenced Preliminary Hearing proceedings at public expense.

AFFIDAVIT OF COUNCIL FOR PREPARATION
OF PRELIMINARY HEARING TRANSCRIPT AT PUBLIC EXPENSE- 1

DATED this sthday of June, 2008.

&orney for Dekndant

SUBSCRIBED and SWORN to before me this 5thday of June, 2008.

CERTIFICATE OF MAILING

I hereby certify that a full, true and correct copy of the foregoing instrument was
faxed, hand delivered or mailed, postage prepaid, this 5" day of June, 2008, at Orofino,
Idaho to the following person:

E. Clayne Tyler
Prosecuting Attorney
County of Clearwater
Orofino, Idaho 83544

b
b
b

/
y hand
y mail
y fax

Jo;l.

:

-c'

R. HATH WAY

AFFIDAVIT OF COUNCIL FOR PREPARATION
OF PRELIMINARY HEARING TRANSCRIPT AT PUBLIC EXPENSE- 2

E. CLAWE TYLER ISBN:5277
Prosecuting Attorney
Clearwater County
Post Office Box 2627
Orofino, Idaho 83544-2627
Telephone: (208) 476-561 1
Chief Deputy: Lori M. Gilmore ISBN: 5877
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO. IN AND FOR THE COUNTY OF CLEARWATER
STATE OF IDAHO,

9

Plaintiff,
10 v.
11 LARRY J. ASHWORTH,
12

1

)

CASE NO. CR2008-452

1
1
)
1

ORDER BINDNG OVER

)

1

Defendant.

......................................................

j

13
A Criminal Complaint having been filed in the District Court of the Second Judicial District
14
of the State of Idaho, in and for the County of Clearwater, by Detective Mitch Jared, a duly qualified
15
peace officer serving with the Clearwater County Sheriffs Office, charging the defendant, LARRY
16

J. ASHWORTH, with having committed the felony crime of OPERATNG A MOTOR VEHICLE

17
UNDER THE INFLUENCE OF ALCOHOL, EXCESSIVE CONCENTRATION, a felony violation
18
of LC. 18-8004C. Said defendant having been brought before the Honorable Randall W. Robinson,

19
Magistrate of said District Court on the 8th day of May, 2008, John R. Hathaway, having been
20
appointed as attorney of record for the defendant, and the Court finding there is sufficient cause to
21
believe that the above-named defendant may have perpetrated the said crime;
22
NOW, THEREFORE, IT IS HEREBY ORDERED that the defendant, LARRY J.
23
ASHWORTH, be and he is hereby held and bound over to the District Court of the Second Judicial
24
District of the State of Idaho, in and for the County of Clearwater, to answer to the felony crime of
25
OPERATING A MOTOR VEHICLE UNDER THE INFLUENCE OF ALCOHOL. EXCESSIVE
26
CONCENTRATION, a felony violation of LC. 18-8004C; bond is hereby set in the penal sum of
27

A

-

28 ORDER BINDING OVER 1

ORDER BINDING OVER

E. Clayne Tyler ISBN:5277
Prosecuting Attorney
Clearwater County
Post Ofice Box 2627
Orofmo, Idaho 83544-2627
Telephone: (208) 476-561 1
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Chief Deputy: Lori M. Gilmore, ISBN 5877

IN THE DISTRICT COURT OF THE SECOND
TI% STATE OF IDAHO, IN AND FOR THE COIJNTY OF CLEARW&@R
.
:

STATE OF IDAHO,

)
)

1
1
1
1
1

Plaintiff,
v.
LARRY ASHWORTH,
Defendant.

"

--

CASE NO.: CR2008-452
INFORMATION

)

E. Clayne Tyler, Prosecuting Attorney in and for the County of Clearwater, for and in behalf
of the State of Idaho, comes into the aboveentitled Court in the year 2008, and gives the Court to
understand and be informed that the above-named defendant, LARRY ASHWORTH, is accused by
this Information of the crime of OPERATING A MOTOR VEHICLE WHILE UNDER THE
INFLUENCE OF ALCOHOL, EXCESSIVE ALCOHOL CONCENTRATION, aviolation of Idaho
Code Section 18-8004C committed as follows:
OPERATING A MOTOR VEHICLE WHDX UNDER T m INFLUENCE OF
ALCOHOL, EXCESSIVE ALCOHOL CONCENTRATION
Felony, I.C. 18-8004C
That the Defendant, LARRY J. ASHWORTH, on or about the 5Ih day of May, 2008, in the
County of Clearwater, State of Idaho, did drive andor was in actual physical control of a motor
vehicle, to-wit: a 1984 Blue Chevy Truck, at or about 115 1' Avenue West, Weippe, Idaho,
while under the influence of alcohol with an alcohol concentration of .20 or more, to-wit:
.274/.236/.243 as shown by an analysis of his breath and who previously has been found guilty
of or has pled guilty to one or more violations of LC. 918-8004 in which the person has had an
alcohol concentration of .20 or more within five years, to-wit: State of Idaho vs. Larry
Ashworth, Clearwater County Case No. CR2004-402.
All of which is contrary to LC. § 18-8004C and against the peace and dignity of the State of
Idaho.
DATED this

3

day of June, 2008.

I

IN THE DISTRICT COURT OF T J E SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
STATE OF IDAHO

)

1

CASE NO. CR 08 - 452
ORDER FOR PAYMENT OF
PRELIMINARY HEARING
TRANSCRIPT AT PUBIC EXPENSE

LARRY J. ASHWORTH,

1
1
1
1

Defendant.

)
)

Plaintiff,
vs.

)

IT IS HEREBY ORDERED that the Clerk of this Court, or any party the Clerk
may so designate, shall prepare, at public expense, a transcript of the Preliminary Hearing
Proceedings held herein on June 4,2008.

<-,'
DATED this

dry of iune.7

13. BRADBURY

ORDER FOR PREPARATION OF PRELIMINARY HEARING
TRANSCRIPT AT PUBLIC EXPENSE - 1

CLERKS CERTIFICATE OF MAILING
I hereby certify that a full, true and correct copy of the within and foregoing
instrument was hand delivered or mailed, postage prepaid, this &ay

E. Clayne Tyler
Prosecuting Attorney
County of Clearwater
Orofino, Id 83544

b

_jCf_

John R. Hathaway
Attorney for Defendant
P.O. Box 271
Orofino, ID 83544

b

Keith Evans
Court Reporter

b

y fax
by mail
by hand

y fax
by mail
by hand

y fax
by mail
%by
hand

Carrie Bird, Clerk

ORDER FOR PREPARATION OF PRELIMINARY HEARING
TRANSCRIPT AT PUBLIC EXPENSE - 2

of June, 2008.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT-OF-THE'
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEAR
,

STATE OF IDAHO,
Plaintiff,
VS.

LARRY ASHWORTH,
Defendant.

gtq

)
)

1

CASE NO. CR08-452

)
)
)

COURT MINUTES

1
)

John Bradbury, District Judge Presiding
Lori Gilmore, Attorney for Plaintiff
John Hathaway, Attorney for Defendant
Date: 6/10/08
Tawe: CD301-1
Subject of Proceeding: ~ r r a i ~ n m e n t
MINUTE ENTRY:

Time: 2:02 ~ . m

2:02

Court gives introductions. Defendant present in court.
attorneys regarding a court reporter.

2:02

Mr. Hathaway and Ms. Gilmore waives having a court reporter.

2:03

Court advises the defendant of the purpose of an arraignment

2:03

Defendant understands the purpose of this hearing.

2:04

Court advises the defendant of the Information filed

2:05

Defendant understands the nature of that charge.

2:05

Court advises the defendant of the maximum penalties that may be imposed

2:05

defendant understands the penalties may be imposed

2:06

Court advises the defendant of his choices for a plea

Deputy Clerk - Sue K. Summerton
COURT MINUTES

Court questions the

CASE NO. CR08-452
STATE OF IDAHO V. LARRY ASHWORTH

2:06

Defendant understands his choices for a plea.

2:06 Court advises the defendant of his rights.
2:09

Defendant understands the rights as explained.

2:10

Mr. Hathaway advises that the defendant pleads not guilty.

2:72 Court sets jury trial for 10/14/08 at 8:30 a.m.; pretrial conference 9/30/08 at 2:30
p.m.; all motions to be filed and heard by 9/23/08; discovery due 9/16/08 and
State's best plea bargain due 9/17/08.
2:12

Mr. Hathaway addresses court regarding conditions of bond

2:14

Court questions Mr. Hathaway regarding an interlock device.

2:14

Ms. Gilmore advises that the defendant's ALS suspension has started.

2:15

Mr. Hathaway continues argument regarding temporary permit to drive.

2:15

Court orders the defendant to wait another 30 days to prove he is dry and the court
will review a temporary permit to drive for medical, employment and treatment.

2:16

Court in recess

Deputy Clerk - Sue K. Summerton
COURT MINUTES - Page 2 of 2

Approved:

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWAT~?
STATE OF IDAHO,

)

S\~BP\

CASE NO. CR2008-452

Plaintiff,
VS .

LARRY ASHWORTH,
Defendant.
This matter came before the court on June 10, 2008, for an arraignment. Counsel
present: Lori Gilmore for the State and John Hathaway for the defendant.
The Defendant entered a plea of not guilty and requested a jury trial. The court
instructed the clerk to enter a plea of not guilty into the court minutes.
Pursuant to ICR 12 and ICR 18 the court hereby orders that counsel for the State
and the Defendant shall comply with the foliowing scheduling order:
1) TRIAL DATE: The trial of this action by jury shall commence before this court
on October 14,2008 at 8:30 a.m.
2) JURY INSTRUCTIONS AND TRIAL BRIEFS: The parties shall submit their
proposed jury instructions and trial briefs to the court on or before
3) PRE-TRIAL CONFERENCE:

Ail counsel and the Defendant shall appear

before this court on September 30, 2008 at 2:30 p.m. for a pre-trial conference. Counsel

SCHEDULLNG ORDER - I

shall be prepared to discuss any and all factors set forth in ICR 18.

Before the

conference counsel shall have determined the availability and have under subpoena all
witnesses. Any and all problems regarding witnesses or other trial logistics shall be
raised and resolved at the conference. Counsel shall be prepared to discuss settlement
possibilities pursuant to ICR 18. Failure of the Defendant who is not in custody to appear
at this pre-trial conference will result in forfeiture of bail and the court will issue a bench
warrant.
4) MOTION: All motions pursuant to ICR 12 and any other motions shall be filed

and argued on or before September 23,2008.
5) DISCOVERY CUT OFF: Initial discovery pursuant to ICR 15 and ICR 16 shall
be completed by September 16,2008.
6) PLEA BARGAINS: The State shall offer its best plea bargain by September
17, 2008. At the conclusion of the pre-trial conference the only options available to the

parties are an unqualified guilty plea by the defendant, a dismissal of the criminal
complaint by the State or a jury trial. In the event the trial is continued, any costs involved
in summoning the prospective jurors will be assessed against the party andllawyer who
requests or is responsible for the continuance.

7) SANCTIONS: Failure to comply with this order will subject a party andlor his or
her counsel to appropriate sanctions, including but not limited to, costs, and reasonable
attorney fees and jury costs. The party may be excused from strict compliance with any
provisions of this Order only upon showing exkaordinary circumstance.

SCHEDULING ORDER -2

8) CONTINUANCES: The court will not grant continuance unless extraordinary
circumstances exist and all the parties waive their right to a speedy trial
Entered at the direction of the Court
DATED this

lothday of June, 2008.

Deputy

I hereby certify that a true copy of the foregoing SCHEDULING ORDER, was
postage prepaid, or hand delivered by the undersigned at Orofino, Idaho, this
day of June, 2008, on:

Clayne Tyler
Clearwater County Prosecuting Attorney
Courthouse Mail
Orofino. ID 83544
John Hathaway
Attorney at Law
Courthouse Mail
Orofino, ID 83544
CARRIE BIRD Clerk

SCHEDULING ORDER -3

JOHN R. HATHAWAY
Attorney at Law
P.O. Box 271
Orofino, Idaho 83544
Ph (208) 476-91 10
Fax (208) 476-5053
Idaho Bar No. 365 1

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
STATE OF JDAHO,

1
)

Plaintiff,

1

VS.

)

LARRY J. ASHWORTI-I,

1
1

Defendant.

CASE NO. CR 08 - 452

MOTION TO SUPPRESS

i

COMES NOW, LARRY J. ASHWORTH, the above-named Defendant, by and
through his attorney of record and hereby moves the Court suppress all evidence seized
and statements made by the Defendant on May 5,2008, from the seizure and search of the
Defendant's person in that said seizure and search was conducted in violation of the
Defendant's rights pursuant to the Fourth and Fourteenth Amendments to the United
States Constitution and Article I Section 17 of the Idaho Constitution.

DATED this 23Id day d f ~ e ~ t e m b e2008
r,

~ g o r n for
e ~Defendant

MOTION TO SUPPRESS - 1

CERTIFICATE OF MAILING

I hereby certify that a full, true and correct copy of the within and foregoing
instrument was hand-delivered andlor mailed, postage prepaid, this 231d day of
September, 2008, at Orofino, Idaho, to the following person(s):

E. Clayne Tyler
Clearwater County
Prosecuting Attorney
Orofino, Idaho, 83544

MOTION TO SUPPRESS - 2

-by fax
b
y mail
d
y hand

JOHN R. HATHAWAY
Attorney at Law
P.O. Box 271
Orofino, Idaho 83544
(208) 476-91 10
Fax 208-476-5053
ISB # 3651

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
STATE OF IDAHO,
Plai.ntiff,
vs .

1
1
1

CASE NO. CR 08 - 452

1

MEMORANDUM IN SUPPORT
OF MOTION TO SUPPRESS

)

LARRY J. ASHWORTH,
Defendant.

1
1

The Defendant claims that the officer's initial seizure of him violated the
prohibition against unreasonable search and seizure founded in the Fourth Amendment to
the United States Constitution, and Article I, Section 17, of the Idaho Constitution. He
contends that, as a consequence of the illegal conduct, all evidence seized and all
statements by the Defendant should be suppressed as "tainted fruits" under the
exclusionary rule.
STATEMENT OF FACTS
The pertinent facts relating to the Defendant's seizure are contained in the Deputy
Cordle's written report and reads as follows:
"On May 5,2008 at approximately 7:37 pm, I was advised by Clearwater County
dispatch that an intoxicated male living in Lombard's Trailer Park fired two shots inside
his residence. Dispatch told me several neighbors heard the shots fired and had not seen
the suspect come out of the residence. I advised dispatch I would be in route from the
intersection of French Mountain Road and Musselshell Road in Weippe.
At approximately 7:49 pm dispatch told me the original reporting party, Jaime
Allpress, watched the suspect, later found out to be Larry J. Ashworth, leave his residence
and drive to the Weippe Senior Center for his Alcoholics Anonymous Meeting. Jaime
was unsure if Larry still had a weapon. Jaime said he drove a 1984 Chevrolet pickup, blue
MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS - 1

800044

in color with license plates 6C24694. I requested Clearwater County Detective Mitch
Jared to respond, and he notified dispatch he was in route.
At approximately 7:53pm, I notified dispatch I located the vehicle matching the
description given, and matching license plates in the parking lot of the Weippe Senior
Center. I notified dispatch I was on scene, but I would wait to make entry into the
building until Jared arrived. Jared arrived at my location at 8:02pm, and we made
knocked on the front door of the Weippe Senior Center.
Bill Barteaux, leader of the Alcoholics Anonymous Meeting, answered the door,
and immediately told Jared, "Everything is under control, we do not need your help, I can
handle this." Bill told us, "He is four sheets to the wind, and really drunk." Jared told Bill
that he needed to step aside and allow us to speak with Lany or else further action would
be taken. Bill shook his head and opened the front door, and let us inside the building.
(Emphasis Added)
Jared walked inside the building, identified Larry, and asked him to step outside
for investigatory reasons. Jared asked Larry if he had been drinking, and Larry said he had
been drinking. Jared asked Larry if he had any alcohol since he arrived at the Senior
Center, and he said, "No." Jared asked Larry if he drove to the Senior Center, and Larry
responded, "Yes, I did."
At this time I could smell the strong odor of an alcoholic beverage coming from
Lany's person as he spoke. I also watched him as he walked outside the building, his
balance was very unsure, and Jared helped him walk outside because his balance was very
bad. Larry's eyes were bloodshot and glossy, and his speech was slurred.
Jared told Lany I would be conducting Standardized Field Sobriety Test's
(FST's) on him to determine his ability to operate a motor vehicle. I first had Larry
remove his hat, and his glasses.
The first test I conducted was the Horizontal Gaze Nystagmus. ...
The next test I conducted was the Walk and Turn.. ..
The third test I conducted was the One Leg Stand. ...
The last test I conducted was have Larry count out loud from the number 10 up to
the number 20, and then back down to the number 15. ...

I told Larry at this time I believe he is under the influence of an intoxicating
substance pursuant to Idaho Code 18-8004.1 placed Larry in hand restraints, checked for
tightness, and double-locked the restraints. ... I placed Larry in the back of my patrol
vehicle, and notified dispatch I had one adult male in custody. .. .
I arrived at the Clearwater County Jail, escorted Larry to a holding cell, where his
restraints were removed, and he was placed in the interview room. I asked the jail staff on
duty to start a 15 minute watch while I read Larry his ALS and Evidentiary testing form
MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS - 2

000Q45

pursuant to Idaho Code 18-8002 and 18-8002A. ...
I entered all of the needed information into the machine, had Larry provide three
breath samples, and the results were ,2741.2361.243. 1 told Larry I am charging him with
Excessive Driving under the Influence pursuant to Idaho Code 1 8-8004C. Lany was
turned over to the jail staff where he was booked and processed into the jail. No hrther
contact was made with Larry at this time.
End of Report.
CASE OFFICER NAME: Dustin Pulley #2019
DATE:

May 5,2008
ARGUMENT
A seizure does not occur simply because a police officer approaches an individual

on the street or other public place, by asking him if he is willing to answer some
questions, or by putting questions to him if he is willing to listen. Florida v. Bostick, 501
U.S. 429 (1991); Florida v. Rover, 460 U.S. 491 (1983). Unless and until there is a
detention, there is no seizure within the meaning of the fourth amendment and no
constitutional rights have been infringed. Rover, 460 U.S. at 498. Thus, where an officer
merely approaches a person who is standing on the street or other public place and poses
a few questions, no seizure has occurred. See United States v. Castellanos, 73 1 F.2d 979
(D.C.Cir.1984); United States v. Woods, 720 F.2d 1022 (9th Cir.1983). This is so
because the person approached need not answer any question put to him and may decline
to listen to the questions at all and go about his business. See Rover, 460 U.S. at 497-98.
Thus, in determining whether an individual is "seized" within the meaning of the fourth
amendment, the critical inquiry is whether, taking into account all of the circumstances
surrounding the encounter, "the police conduct would have communicated to a reasonable
person that he was not at liberty to ignore the police presence and go about his business."
Florida v. Bostick, 501 U.S. at 434, quoting Michigan v. Chesternut, 486 U.S. 567, 569
(1988); State v. Gomez, 136 Idaho 480 (Ct.App. 2001); State v. Cardenas, 143 Idaho 903
(Ct.App. 2006).
If a individual is seized, it must next be determined whether a seizure at that time
was "reasonable." The reasonableness standard usually requires, at a minimum, that the
MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS - 3

facts upon which an intrusion is based be capable of measurement against an "objective
standard," whether this be probable cause or a less stringent test. Delaware v. Prouse, 440
U.S. 648, 653-53 (1979). A person may not be detained, even momentarily, without
reasonable, objective grounds for doing so.-

460 U.S. at 498.

Police may, in appropriate circumstances and in an appropriate manner, detain a
person for the purpose of investigating possible criminal behavior even though there is no
probable cause to make an arrest. Teny v. Ohio, 392 U.S. 1, 22 (1968). For an
investigatory stop or brief detention to he justified, law enforcement officials must be
able to point to articulable and objective facts that the particular person being stopped or
detained is suspected of criminal activity. United States v. Cortez, 449 U.S. 411, 417
(1981). Whether police possessed a reasonable suspicion to conduct an investigatory stop
is deteimined by the totality of the circumstances. State v. Johns, 112 Idaho 873, (1987).
In this case the Deputy fails to articulate and set forth any specific illegalities
leading to the legal cause for the contact with Mr. Ashworth other than the allegation of
an intoxicated person firing two shots inside his residence.
At the time Deputy Pulley responded to Ashworth's residence, the record is
absent of any evidence to support the assertion that Ashworth was intoxicated, and that
fact was only corroborated after Ashworth was seized at the Weippe Senior Center.
There is no law prohibiting the discharge of a firearm inside a residence unless
tliere is intent to harm or the weapon is pointed at people or property which was not
articulated in this case.
Prior to law enforcement contact with Mr. Ashworth, the record is absent of any
factual evidence to show Ashworth committed any traffic or law violations, or was in the
process of committing any law violations.
Deputy Pulley's narrative report does not rise to the level which satisfies nor
supports the legal cause standard.
In United States v. Cortez, 449 U. S. 41 1, the court held that a stop must be
supported by a reasonable and articulable suspicion that the vehicle is being driven
contrary to the traffic laws or that either the vehicle or the occupant is subject to detention
in connection with a violation of other laws.
MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS - 4
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In order for a stop to be valid, the officer must have objective information
available to him at the time of the stop that the vehicle is being driven contrary to the
traffic laws or that an occupant of the vehicle is subject for detention for some law
violation, but the proof cannot be supported by evidence found or located after the stop
was made.
In State v. Naccarato, 126 Idaho 10 (Ct. App. 1994), the court held that
reasonable suspicion requires less than probable cause, but more than mere speculation or
instinct on the part of the officer.
With respect to alleged law violations, mere statements made by individuals to
dispatch without supporting facts or tangible evidence to substantiate and bolster the
claim(s) do not lend themselves to be credible and reliable.
The unsupported statement that Mr. Ashworth was intoxicated while firing two
shots inside his residence, as used in this context, is comparable to speculation and
conjecture, and without corroborative and articulable evidence a crime was in the process
of being committed, the unsubstantiated statement does not support legal cause for the
traffic stop or seizure.
At the point of Detective Jared and Deputy Pulley making contact with Mr.
Ashworth, the record is absent of any evidence that Ashworth committed any law
violation.

A seizure occurs and the fourth amendment is implicated when an officer, by
means of physical force or show of authority has in some way restrained a citizen's
liberty, Florida v. Bostick, 111 S.Ct 2382.
Deputy Pulley's narrative asserts that Detective Jared told Barteaux to step aside
and allow law enforcement to speak with Ashworth or else further action would be taken,
thus a show of authority was pronounced and a seizure was in place.
The United States Supreme Court has held that a seizure occurs only if in view of
all the circumstances surrounding the incident, a reasonable person would not have
believed that he was not free to leave.
With the statements of "step aside" and "or else further action would be taken"
Barteaux had no choice but to follow law enforcement commands or else he would be
subject to further sanctions and possible criminal misconduct.
MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS - 5
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At the time Detective Jared entered the building and contacted Mr. Ashworth, a
seizure had occurred, and Mr. Ashworth was not free to leave.
An investigatory stop must be justified by a reasonable, articulable suspicion on
the part of police that the person to be seized had committed or was about to commit a
crime. Florida v. Rover, 460 US at 491.
The record lacks any evidence to support the fact that Ashworth violated any law
leading to his seizure.
Ashworth's admission to law enforcement of drinking and driving only occurred
after the seizure had taken place, but at no time prior. Thus, the reasonable and articulable
suspicion was neither established nor satisfied.
The mere statement of an intoxicated person firing shots within a residence which
is not illegal and without more specific and detailed facts is not sufficient evidence to
possess reasonable and articulable suspicion for contact, detainment and seizure.
Without any articulable facts setting forth a law violation or suspicion that Mr.
Ashworth was in the process of criminal activity, there is insufficient evidence to support
the standard of legal cause, and provide a basis for reasonable and articulable suspicion.
Based on this record and the insufficient information presented in the sworn
statement, legal cause does not exist, and therefore, Detective Jared and Deputy Pulley
did not have a sufficient and legal basis for the contact and detainment of Mr. Ashworth,
and to seize him.
CONCLUSION
Accordingly, in light of the facts and case law cited above there can be little doubt
that the seizure of Mr. Ashworth was unlawful. Therefore, the subsequent evidence
acquired from Mr. Ashworth and any statements made by Mr. Ashworth were the product
of that unlawful seizure and must be suppressed pursuant to Wong Sun v United States,
371 US 471 (1963); State v. Gomez, 136 Idaho 480,36 P.3d 832 (Ct.App. 2001); State v.
Cardenas, 143 Idaho 903 (Ct.App. 2006).
DATED this 231d day of September, 2008.
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I hereby certify that a full, true and correct copy of the within and foregoing
instrument was hand-delivered and/or mailed, postage prepaid, this 23rd day of
September, 2008, at Orofino, Idaho, to the following person(s):

E. Clayne Tyler
Prosecuting Attorney
Clearwater County
Orofino, Id 83544
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4:35

Mr. Hathaway gives rebuttal argument.

4:39

Mr. Tyler continues argument.

4:39

Mr. Hathaway continues argument. Mr. Hathaway questions the Court about the
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Court takes this matter under advisement.
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Plaintiff,
vS

LARRY J. ASmVORTH,
Defendant.

)

-

CASE No. CR 08 452

1
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WAIVER OF
SPEEDY IRIAL

)

j

1

3
I, LARRY I. ASHWORZH, rhE uxuhaiigned, do k e b y and after advice of
council, udve my Idaho StMute 19-3501{2) right to a Speedy 'lfinl to which I am
entitled.
I hbeen adby council ofthe value ofa speedy ulal, and I understand my
right to have one. I choose to turdve a speedy trial. I believe: s d a *ver wwld be
beneficial to my mseDATED &is7' day ofOctober, 2008.

The undersigmed attorney hereby agrees to ihe waim afsperedy trial and bslievc it
is in the best in&

of the defenaani @make sucih a waiver.

Dated this ?*day ofOctober, 2008.
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Orofmo, Idaho 83544

-

WAIVER OF SPEEDY TRIAL 2

yb/
b

fax
y mail
by hand

-

of October, 2008.

SCANNED

IN THE DISTRICT COURT OF TI-IE SECOND JUDICIAL DISTRICT OF%HE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

STATE OF IDAHO,
Plaintiff,
v.

11
)
1

Case No.: CR 08-452

) MEMORANDUM DECISION AND ORDER

11

LARRY J. ASHWORTH,
Defendant.

)

This case comes before me on Larry Ashworth's motion to suppress evidence and
statements arising from his contact with two Cleanvater County Sheriffs deputies.
I. FACTS
On May 5,2008, Clearwater County Deputy Dustin Pulley responded to a report
of gunshots fired inside a residence at the Lombard Trailer Park. Deputy Pulley was
advised that the suspected shooter was intoxicated. While en route to the scene, Deputy
Pulley was contacted a second time by the Sheriffs Ofice dispatcher. He was informed
that the original reporting party, identified as Jamie Allpress, had reported the suspect,
Larry Ashworth, had left the residence in a blue 1984 Chevrolet pickup, license number
6C24694, and driven to an Alcoholics Anonymous (AA) meeting in Weippe. Sixteen
minutes after the initial call, Deputy Pulley and detective Mitch Jared anived at the
Weippe Senior Citizens' Center, the site of the AA meeting. They located a blue pickup
truck bearing license plate number 6C24694 in the parking lot.
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Deputies Jared and Pulley then knocked on the door of the Senior Center, and
were met by Bill Barteaux, the AA group leader. Mr. Barleaux informed the deputies that
Mr. Ashworth was intoxicated and that the matter was "under control." Detective Jared
informed Mr. Barteaux that he "needed to step aside and allow [the officers] to speak
with Larry" and threatened "further action" if Mr. Barteaux failed to comply. Detective
Jared entered the building and asked Mr. Ashworth to step outside with him. At some
point after identifying Mr. Ashworth, Detective Jared questioned him and he admitted to
drinking, admitted that he had not drank since arriving at the Senior Citizen's Center, and
admitted to driving to the meeting.
The deputies, noting the odor of an alcoholic beverage and physiological
characteristics consistent with the conswnption of an alcoholic beverage, subjected Mr.
Ashworth to a battery of field sobriety tests, which, in the judgment of the deputies, he
failed. They then arrested him and transported him to the county jail, where he submitted
to a breath test. The testing indicated a BAC of .274/.236/.243. Mr. Ashworth was
charged with Operating a Motor Vehicle While Under the Influence of Alcohol,
Excessive Alcohol Concentration.

11. CONTENTIONS
Mr. Ashworth argues that the officers lacked a reasonable and articulable
suspicion of wrongdoing, and that as such the questioning by Detective Jared was an
unlawful seizure. Thus, any evidence is subject to the exclusionary rule. State v. Gomez,
136 Idaho 480 (Ct. App. 2001); Wong Sun v. Unitedstates, 371 US 471 (1963).
The State argues that a report by a person who discloses their name to the police
carries with it adequate indicia of reliability to form the basis of a reasonable and
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articulable suspicion of wrong doing, and that, in the alternative, the investigatory seizure
by Detective Jared falls within the exigent circumstances exception the general warrant
requirement.
111. DISCUSSION

A.

Deputies Pulley and Jared were justified in their reliance on the information
provided by the informant when making their initial investigatory stop.

The Fourth Amendment to the United States Constitution guarantees freedom
from unreasonable search and seizure. Generally, a search or seizure by the government
can only be conducted in pursuance of a warrant supported by probable cause. U.S.
Const. amend. IV. However, the requirement of probable cause is not absolute. In
performing their duties, police officers are entitled to make brief investigatory stops when
there is a reasonable articulable suspicion that a crime is being or has been committed.
Terry v. Ohio, 392 U.S. 1,22 (1968); State v. Sheldon, 139 Idaho 980,983 (Ct. App.

2003); State v. Holler, 136 Idaho 287,291 (Ct. App. 2001). The reasonable suspicion
required under Terry may be derived from information from witnesses rather than direct
observation by a police officer, provided that significant aspects of the tip bear sufficient
indicia of reliability. State v. Larson, 135 Idaho 99,101 (Ct. App. 2000).
While the validity of a Terry stop depends upon a reasonable suspicion on the part
ofthe officer, that suspicion need not be based on the officer's personal observations, but
may instead be based on the totality of the circumstances confronting the officer. United
States v. Cortez, 449 U.S.41 1,417, (1981); State v. Osborne, 121 Idaho 520,526,

(Ct.App.1991). Reasonable suspicion may arise from an informant's tip or from the
report of a citizen, provided that the information is reliable. Wilson v. Idaho Transp.
Dep 't, 136 Idaho 270,274 (Ct. App. 2001). Moreover, the officer initiating the stop need
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not be in personal contact with the reporting party. Rather, the collective knowledge of
the officers involved in the investigation, including dispatch personnel, may be relied
upon. State v. Carr, 123 Idaho 127, 130,844 P.2d 1377, 1380 (Ct.App.1992).
The reliability of an informant is generally presumed where the informant is a
known citizen. Id. The necessary indicia of reliability arises from the fact that disclosure
of identity carries with it the risk of accountability if the report is false. Id.; see also

Illinois v. Gates, 462 U.S. 213,233 (1983); State v. Alexander, 138 Idaho 18,24 (Ct.
App. 2002). One of the strongest indications of a basis of knowledge is the personal
observation by the informant. Alexander, 138 Idaho at 23.
In this case, Ms. Allpress disclosed her identity and provided information that
included the name of the defendant, the make of his vehicle, the color of the vehicle, the
vehicle's liccnse plate number, and his destination. The vehicle described by Ms.
Allpress was located by Deputy Pulley at the location she indicated as Mr. Ashworth's
destination. The information available to Deputy Pulley did not rest solely on the
presumption of reliability afforded by Ms. Allpress' disclosure of her identity. The
information also included significant facts that were verified by Deputy Pulley and
Detective Jared, further demonstrating the reliability of the informant. The officers were
justified in relying on the content of the information to form a reasonable suspicion that a
crime was being, or had been, committed. See State v. Van Dorize, 139 Idaho 961 (Ct.
App. 2004); State v. Rawlings, 121 Idaho 932 (1992); State v. Bishop, -Idaho -,
2007 WL 4245446 (Ct. App. 2007); Alabama v. White,496 U.S. 325,330 (1990).

B.

The deputies' seizure ofMr. Ashworth did not fall within the exigent
circumstances exception to the warrant requirement of the Fourth Amendment.
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1.

Mr. Ashworth enjoyed a legitimate expectation of privacywhile
participating in the Alcoholics Anonwnous meetina

As noted above, the Fourth Amendment requires that the seizure of a person be
conducted pursuant to a warrant. There are exceptions to the rule, but where an exception
is claimed, the burden of proving the validity of the search lies with the State. Unzted

States v. Jqffers, 342 U.S. 48, 51 (1951). A person's expectation of privacy depends on
two factors: whether the person exhibited a subjective expectation of privacy and whether
that expectation is one society would recognize as reasonable. Smith v. Maryland, 389

U.S. 347, 352 (1967).
When the deputies entered the Senior Citizens' Center to detain Mr. Ashworth, he
was attending an Alcoholics Anonymous meeting. Whether the Center was open to the
public at other times is not the dispositive issue insofar as his expectation of privacy is
concerned. The Fourth Amendment protects people, not places. Katz v. United States,
389 U.S. 347,351 (1967) As the Katz Court pointed out, ".

. . what [aperson] seeks to

preserve as private, evcn in an area accessible to the public, may be constitutionally
protected."' Id.
The test of whether Mr. Ashworth enjoyed an expectation of privacy, thus rests on
both his and society's understanding of the privacy afforded by attendance at an AA
meeting. That the meeting occurred in a place open to the public does not detract from
the fundamental purpose of the meeting - that the participants are free from prosecution
and recrimination arising from their participation. While AA groups are open to all who
wish to attend, they are not public affairs at which spectators are welcome. The meetings
I

See also, Justice Harlan's concurring opinion in Kab, that "@]hepoint is not that [a place] is 'accessible lo
the public' at other times, but that it is a temporarily private place whose momentary occupants'
expectations of freedom from intrusion are recognized as reasonable." Kub, 389 U.S. at 361. (Harlan, J.,
coicurring) (internal citations omitted)
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are purpose-driven; those wishing to attend are welcome insofar as they seek to aid in the
recovery of other members of the group. Certainly, if a group member admitted during a
meeting that he had driven to the meeting while drunk, neither society nor other members
would consider that information public currency. The nature of Alcoholics Anonymous
conveys an objective understanding of a group'that protects the anonymity of its
members. Information imparted to the group in a meeting where the privacy of those
attending is expected is intended to be held in confidence by other members. Mr.
Barteaux's effort to exclude Detective Jared from the meeting is a testament to that
expectation.
When Mr. Ashworth arrived at the meeting, he did not knowingly expose himself
to the public. He relied on the privacy implicit in the fvnction of the group. The State
must, therefore, demonstrate that it satisfies an exception to the warrant requirement of
the Fourth Amendment
2.

The State fails to identifv exigent circumstances supporting the
warrantless seizure of Mr. Ashworth.

The State claims that its entry into the AA meeting, and subsequent investigatory
seizure of Mr. Ashworth is supported by exigent circumstances. Specifically, the State
claims that even if Mr. Ashworth enjoyed a legitimate expectation of privacy in the
context of the meeting, that the threat of the destruction of evidence - namely the
dissipation of alcohol in a defendant's bloodstream -justifies the warrantless seizure.
The State proffers State v. Robinson, 144 Idaho 496, 163 P.3d 1208 (Ct. App. 2007), in
support of its position. Robinson is distinguishable from the present case.
In Robinson, the arresting officer responded to an accident scene. At the scene,
one of the parties reported that the defendant's driving patterns led them to believe she

.. 1800g63
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was intoxicated. Id. at 1210.' The officer obtained the defendant's address from the
witnesses and responded to the defendant's home, where he was joined by two other
officers. Id. While they remained outside the residence, they engaged in a brief
conversation with the defendant, who was within the residence, and personally observed
that her speech was slurred and that she gave off an odor consistent with an alcoholic
beverage. Id. AAft corroborating substantial elements of the witness' reports by personal
observation, they entered the residence without a warrant and axrested the defendant. The

Robinson court held that the warrantless entry and seizure, supported by probable cause,
were necessary to prevent the dissipation of the blood evidence. Id. at 1213.
In the present case, the officers did not corroborate any information that would

support probable cause by their personal observation prior to entering the Senior
Citizens' Center. Deputy Pulley's testimony was that the officers entered the building,
identified Mr. Ashworth, and asked him to leave with them, as part of an investigatory
seizure. While they were able to corroborate Ms. Allpress' report that Mr. Ashworth was
intoxicated, they did so only after their entry into a constitutionally protected area. At the
time they entered the constitutionally protected area, they possessed no more than a
reasonable suspicion that a crime had been or was being committed.
While a reasonable and articulable suspicion is adequate to support an
investigatory seizure, it does not justify intrusion into a constitutionally protected area. In
the absence of probable cause, a warrantless search must be "strictly circumscribed by the
exigencies which justify its initiation." Terry v. Ohio, 392 U.S. l , 2 6 (1968). Contrary to
the State's claim, and distinct from the Court of Appeals' analysis in Robinson, the

Page numbers from the official reporter are not available. The pinpoint citations used here refer to the
Pacific Reporter version of the decision.

0_630D61
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exigency at issue here is the necessity of the investigatory seizure, not the preservation of
e~idence.~
At the time the officers entered the Senior Citizens' Center, there was no
evidence to be preserved because there was no probable cause to support an arrest. The
exigencies upon which Terry stops rest do not give officers unfettered access to
constitutionallyprotected areas, be they the home, a telephone booth, or an Alcoholics
Anonymous meeting.

W . CONCLUSION AND ORDER
Both the presumption arising from the informant's disclosure of her identity and
the officer's verification of the content of the information provided are adequate to create
the reasonable articulahle suspicion required by Terry.However, entry into a
constitutionally protected area requires more than bare suspicion - it requires either a
convergence of probable cause and exigent circumstances or a warrant. The deputies in
this case had neither.
The motion to suppress is GRANTED. Any statement made by Mr. Ashworth
subsequent to the initial investigatory seizure, and ail evidence derived therefrom is
hereby suppressed.

%"

IT IS SO ORDERED, this the -day of October, 2008

DISTRICT JUDGE

The nature of the protected area is likewise distinguishable from that involved in Robinson. In Robinson,
the officers entered a residence, in this case the protected area was a meeting. The meeting, unlike the
residence, was not permanent. The transitory nature of the meeting thus afforded a second alternative to the
officers.Any entry into a protected area must be limited to no greater invasion of privacy than is necessary
under the circumstances. Sce, e.g. Kak 389 U.S. at 513-14. ilere, the intrnsion would have been rendered
entirely unnecessary at the termination of the meeting.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR CLEARWATER COUNTY

1
1

STATE OF IDAHO
Plaintiff-Appellant,

)

j
VS.

)

LARRY J. ASHWORTH,

)\

District Court No. CRF 2008-452
NOTICE OF APPEAL

1

Defendant-Respondent.

i
)

TO: THE ABOVE-NAMED RESPONDENT, LARRY J. ASHWORTH, AND
JOHN R. HATHAWAY, ATTORNEY AT LAW, P.O. BOX 271, OROFINO, IDAHO
83544 AND THE CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above-narned appellant, State of ldaho, appeals against the

above-named respondent to the Idaho Supreme Court from the MEMORANDUM
DECISION AND ORDER, entered in the above-entitled action on the 10th day of
October 2008, The Honorable JOHN H. BRADBURY presiding.

-

NOTICE OF APPEAL Page 1

f

2.

That the party has a Fight to appeal to the ldaho Supreme Court,

and the judgments or orders described in paragraph 1 above are appealable
orders under and pursuant'co Rule 11(c)(i'). I.A.R.

3.

The issue on appeal concerns whether the court erred in

suppressing evidence.
4.

No order sealing all or any portion of the record has been entered.

5.

The appellant requests the preparation of the following portions of

the reporter's transcript: The suppression hearing held September 30, 2008

(KEITH EVANS reporter, less than 100 pages).
The appellant requests the preparation of the transcript in
compressed form as described in I.A.R. 26(m).

6.

Appellant requests the normal clerk's record pursuani to Rule 28,

7.

I certify:

I.A.R.

(a)

That a copy of this notice of appeal is being served on the

(b)

That the appellant is exempt from paying the estimated fee

reporter.

for the preparation of the record because the Sate of ldaho is the appellant
(ldaho Code 9 31-3212);
(c)

That there is no appellate filing fee since this is an appeal in

a criminal case (I.A.R. 23(a)(8));

NOTICE OF APPEAL - Page 2

(d)

That arrangements have been made with the Clearwater

County Prosecuting Attorney who will be responsible for paying for the reporter's
transcript;
(e)

That service is being made upon all parties required to be

served pursuant to Rule 20, I.A.R.
DATED this 15th day of Octob
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I HEREBY CERTIFY that I have this 15th day of October 2008, caused a
true and correct copy of the attached NOTICE OF APPEAL to be placed in the
United States mail, postage prepaid, addressed to:
THE HONORABLE JOHN H. BRADBURY
Cieafwater County District Court
320 W. Main
Erangeville, ID 83530
KEITH EVANS
Court Reporter
Clearwater County District Court
320 W. Main
Grangeville, ID 83530
JOHN R. HATHAWAY
Attorney at Law
P.O. Box 271
Orofino, ID 83544
E. CLAYNE TYLER
Clearwater County Prosecuting Attorney's Office
PO Box 2627
Orofino, ID 83544
HAND DELIVERY
MR. STEPHEN W. KENYON
CLERK OF THE COURTS
P.O.Box 83720
Boise, Idaho 83720-0101
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
STATE OF IDAHO,
Plaintiff-Appellant,
Vs.

)
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)
)
)

CASE NO. CR2008-452
DOCKET #35773
CLERK'S CERTIFICATE
OF EXHIBITS

LARRY J. ASHWORTH,
)
Defendant-Respondent, )
)

I, CARRIE BIRD, Clerk of the District County of the Second Judicial District of
the State of Idaho, in and for the County of Clearwater, do hereby certify:

That the following is a list of lodged document which are being forwarded to the
Supreme Court as Exhibits in this cause:
EXHIBITS: Judgment of Conviction
LODGED DOCUMENTS
IN WITNESS WHEREOF, I have hereunto set my hand and official seal this
day of December, 2008.
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CLERK'S CERTIFICATE OF EXHIBITS

CARRIE BIRD

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
STATE OF IDAHO,
Plaintiff-Appellant,
VS .

LARRY J. ASHWORTH,

)
)
)
)
)

CASE NO. CR2008452
DOCKET #35773
CLERK'S CERTIFICATE

1

)
)
Defendant-Respondent, )
)

I, Sue K. Summerton, Deputy Clerk of the District Court of the Second Judicial
District of the State of ldaho, in and for the County of Clearwater, do hereby certify that
the above and foregoing record in the above entitled cause was compiled and bound
under my direction as, and is a true, full and correct record of the pleading and
documents under Rule 28 of the ldaho Appellate Rules.
I further certify that all documents lodged, including briefs, in the above entitled
cause will be duly lodged as Exhibits with the Clerk of the Supreme Court, along with
the Court Reporter's Transcript, if requested, and Clerk's Record.
IN WITNESS WHEREOF,
said Court at Orofino, Idaho this

hereunto set my hand and affixed the seal of
of December, 2008.
CARRIE BIRD,
Clerk of the District Court

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
STATE OF IDAHO,

)
)
Plaintiff-Appellant,
)
)
VS .
)
)
LARRY J ASHWORTH,
)
)
Defendant-Respondent, )
)

CASE NO. CR2008-452
DOCKET #35773
CERTIFICATE OF SERVICE

I, Sue K. Summerton, Deputy Clerk of the District Court of the Second Judicial

District of the State of Idaho, in and for the County of Cleatwater, do hereby certify that
I have personally served or mailed, by United States mail, postage prepaid, a copy of
the Clerk's Record and Reporter's Transcript if, a transcript was requested, to each of
the parties or their Attorney of Record as follows:
John Hathaway
Attorney at Law
P.O. Box 271
Orofino, ID 83544

Attorney General's Office
P.O. Box 83720
Boise, ID 83720-0010

ik-a,

IN WITNESS WHERE F, I have hereunto set my hand and affixed my official
seal of the said Court this
day of December, 2008.
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CARRIE BIRD
Clerk of the District Court
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CERTIFICATE OF SERVICE
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